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SEC Proposal Actions On Corporate Governance, International Accounting Standards And Model Privacy Form

Sarbanes-Oxley Changes for Small Companies

The SEC has taken 3 actions:  (1) endorsed improved Sarbanes-Oxley implementation to ease smaller company burdens, (2) announced next steps relating to international financial reporting standards and (3) proposed interagency model privacy form.

The Securities and Exchange Commission today announced a series of actions it intends to take relating to the acceptance of financial reporting in International Financial Reporting Standards (IFRS) as published by the International Accounting Standards Board (IASB).

The SEC anticipates issuing a Proposing Release this summer that will request comments on proposed changes to the Commission’s rules which would allow the use of IFRS in financial reports filed by foreign private issuers that are registered with the Commission.  The approach in the proposed rule would be to give foreign private issuers a choice between IFRS and U.S. GAAP.  In addition, the SEC plans a Concept Release relating to issues surrounding the possibility of treating U.S. and foreign issuers similarly in this respect by also providing U.S. issuers the alternative to use IFRS.  Comments on both would be due in the fall.

The SEC’s rules currently require that foreign private issuers who report in IFRS, or any other non-U.S. GAAP, provide a reconciliation of those financial statements to U.S. GAAP.  The SEC’s planned proposal this summer would address eliminating that reconciliation requirement with respect to financial statements filed in IFRS beginning in 2009.  This is consistent with the timetable set forth in the Roadmap in 2005.

SEC Contemplates Rules on International Financial Reporting Standards

The SEC endorsed the recommendations of the agency’s professional staff to eliminate waste and duplication in the Sarbanes-Oxley compliance exercise, in a move that will particularly benefit smaller companies.  The Commissioners urged the SEC staff to continue to work closely with the Public Company Accounting Oversight Board (PCAOB) to make the internal controls provisions of Section 404 of the Sarbanes-Oxley Act of 2002 more efficient and cost effective.

Under the Sarbanes-Oxley Act, PCAOB audit standards must first be approved by the SEC and cannot take effect without a vote of the Commission.  The Commission expects the new PCAOB standard will be submitted for SEC review by the end of May or early June, in time for the 2007 financial statement audits.

The SEC’s direction to its staff will focus the remaining work in four areas:  aligning the PCAOB’s new auditing standard (AS-5) with the SEC’s proposed new management guidance under Section 404, particularly with regard to prescriptive requirements, definitions and terms; scaling the 404 audit to account for the particular facts and circumstances of companies, particularly smaller companies, encouraging auditors to use professional judgment in the 404 process, particularly in using risk-assessment; and following a principles-based approach to determining when and to what extent the auditor can use the work of others.

Banking Agencies Propose Model Privacy Form

The OCC, Board, FDIC, OTS, NCUA, FTC, CFTC, and SEC (the Agencies) are proposing amendments to their rules that implement the privacy provisions of the Gramm-Leach-Bliley Act. These rules require financial institutions to provide initial and annual privacy notices to their customers. The Agencies are proposing a safe harbor model privacy form that financial institutions may use to provide disclosures under the privacy rules. 

The Regulatory Relief Act stipulates that the model form shall be a safe harbor for financial institutions that elect to use it. Section 728 further directs that the model form shall:

(A) 
be comprehensible to consumers, with a clear format and design;

(B) 
provide for clear and conspicuous disclosures;

(C) 
enable consumers easily to identify the sharing practices of a financial institution 
and to compare privacy practices among financial institutions; and

(D) 
be succinct, and use an easily readable type font.

The Agencies are required to propose a model form for public comment by April 11, 2007.

The GLB Act requires each financial institution to provide a notice of its privacy policies and practices to its customers who are consumers. In general, the privacy notices must describe a financial institution’s policies and practices with respect to disclosing nonpublic personal information about a consumer to both affiliated and nonaffiliated third parties. The notices also must provide a consumer a reasonable opportunity to direct the institution generally not to share nonpublic personal information about the consumer (that is, to “opt out”) with nonaffiliated third parties other than as permitted by the statute (for example, sharing for everyday business purposes, such as processing transactions and maintaining customers’ accounts, and in response to properly executed governmental requests). The privacy notice must provide, where applicable under the Fair Credit Reporting Act (FCRA), a notice and an opportunity for a consumer to opt out of certain information sharing among affiliates.

The privacy rule requires a financial institution to provide a privacy notice to its customers no later than when a customer relationship is formed and annually for as long as the relationship continues. The notice must accurately reflect the institution’s information collection and disclosure practices and must include specific information. Section __.6 of the privacy rule requires the privacy notice to include the following:

(1)
the categories of nonpublic personal information that the institution collects;

(2)
with respect to both current and former customers, the categories of nonpublic personal information that it discloses and the categories of affiliates and nonaffiliated third parties to whom it discloses such information other than as permitted by exceptions;

(3)
where the institution relies on the exception to share nonpublic personal information (pertaining to joint marketing), the categories of information disclosed, and the categories of third parties with which the institution has contracted;

(4)
where applicable, an explanation of the consumer’s right to opt out of the disclosure of nonpublic personal information to nonaffiliated third parties and the methods by which the consumer may opt out;

(5)
disclosures made under the FCRA (pertaining to the ability to opt out of certain sharing with affiliates) and the applicable opt-out notice;

(6)
the institution’s policies and practices with respect to protecting the confidentiality and security of nonpublic personal information; and

(7)
where applicable, a statement that the institution discloses nonpublic personal information to nonaffiliated third parties pursuant to the exceptions.

The proposed model form has either two or three pages, depending on whether the financial institution provides an opt-out. While the research showed that page one alone was adequate for comprehension and usability, page one together with page two address the legal requirements of applicable Federal financial privacy laws and increase consumer comprehension. The proposed model form in Appendix A is designed to be customized by each financial institution that elects to use it by inserting, for example, the institution’s name, contact information, and information about affiliates, nonaffiliates, or joint marketing partners, if any, with which it shares personal information. In addition, the disclosure table requires that each institution complete the responses in each of the boxes provided in a manner that accurately reflects its information sharing policies and practices.
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