
TERMINATION OF A FOREIGN PRIVATE ISSUER’S SEC REGISTRATION AND DUTY TO FILE REPORTS UNDER SECTION 15(d) OF THE SECURITIES EXCHANGE ACT OF 1934

The SEC had proposed rules to allow a foreign private issuer to terminate the registration of a class of equity securities under section 12(g) of the Securities Exchange Act of 1934 (and thus stop filing reports required as a result of registration) and to cease reporting obligations regarding a class of equity or debt securities under section 15(d) of the Exchange Act.  A foreign private issuer currently find it difficult to terminate Exchange Act registration and reporting obligations and can only suspend, but not terminate, a duty to report arising under section 15(d).  The proposed rules would (1) permit the termination of Exchange Act reporting regarding a class of equity securities under either section 12(g) or section 15( d) by a foreign private issuer that meets specified criteria designed to measure U.S. market interest for that class of securities, (2) permit a foreign private issuer to terminate its section 15(d) reporting obligations regarding a class of debt securities as long as it meets conditions similar to the current requirements for suspending its reporting obligations relating to that class of debt securities, and (3) seek to provide U.S. investors with ready access through the Internet to material information about a foreign private issuer that is required by its home country on an ongoing basis after it has exited the Exchange Act reporting system.

The SEC proposes eliminating rules that primarily condition a foreign private issuer’s eligibility to cease its Exchange Act reporting obligations on whether the number of its U.S. resident security holders has fallen below the 300 or 500 person threshold.  Instead, the SEC proposes to permit a foreign private issuer that meets certain conditions to terminate the registration of a class of equity securities under section 12(g) and its resulting section 13(a) reporting obligations; and permanently terminate its section 15(d) reporting obligations regarding a class of equity or debt securities.

TERMINATING REGISTRATION AND REPORTING REQUIREMENTS REGARDING EQUITY SECURITIES

A foreign private issuer would be eligible to terminate its Exchange Act reporting obligations regarding a class of equity securities if it has been an Exchange Act reporting company for the past two years, has filed or furnished all reports required for this period, and has filed at least two annual reports under section l3(a); its securities have not generally been sold in the United States in either a registered or unregistered offering under the Securities Act during the preceding 12 months other than exempt or short term as securities sold to the issuer’s employees; its constituting obligations having a maturity of less than nine months at the time of issuance and offered and sold in transactions exempted from registration under section 4(2) of the Securities Act; and, for the preceding two years, the issuer has maintained a listing of such class of securities on one of its home country exchanges which constitutes the primary trading market for the securities.

Moreover, the SEC proposes to permit a foreign private issuer to terminate its registration and reporting obligations regarding a class of equity securities to meet one of a set of alternative benchmarks, not based on a record holder count, and which depend on whether the issuer is a well-known seasoned issuer.  A well-known seasoned foreign private issuer could terminate its Exchange Act registration and reporting obligations if:

· the U.S. average daily trading volume of the subject class of securities has been no greater than 5 percent of the average daily trading volume of that class of securities in its primary trading market during a recent 12 month period, and U.S. residents held less than 10 percent of the issuer’s worldwide public float at a certain date; or

· U.S. residents held no more than 5 percent of the issuer’s worldwide public float at a specified date.

A not well-known seasoned foreign private issuer could terminate its Exchange Act registration and reporting obligations regarding a class of equity securities if U.S. residents held no more than 5 percent of the issuer’s worldwide public float at a specified date.

Otherwise a foreign private issuer may still terminate its Exchange Act registration and reporting obligations regarding a class of equity securities as long if that class of securities is held of record by less than 300 persons on a worldwide basis or less than 300 persons resident in the United States at a date within 120 days before the filing date of the Form 15F.

TERMINATING REGISTRATION AND REPORTING REQUIREMENTS REGARDING DEBT SECURITIES

A foreign private issuer may terminate its section 15(d) reporting obligations regarding a class of debt securities under the proposed Rules if it:

· the issuer has filed or furnished all required reports under section 15(d), including at least one annual report pursuant to section 13(a) of the Exchange Act; and

· at a date within 120 days before the filing date of the Form 15F the class of debt securities is either held of record by less than 300 persons on a worldwide basis or less than 300 persons resident in the United States.

The SEC’s proposed new Form 15F would require a foreign private issuer to provide specified information regarding several items that would enable investors to obtain information regarding the issuer’s decision to terminate its Exchange Act reporting obligations and would help the SEC to assess whether the issuer qualifies for termination of its reporting obligations.

A foreign private issuer would also be required to publish a notice in the United States that discloses its intent to terminate its section 13 reporting obligations, and to submit a copy of the press release either with certain SEC filings.

The proposed rule would permit a foreign private issuer to establish the Rule 12g3‑2(b) exemption for a class of equity securities that is the subject of a Form 15F immediately upon the effectiveness of termination of Exchange Act reporting if foreign private issuer published in English the home country materials required by Rule 12g3-2(b) on its Internet web site or through an electronic information delivery system that is generally available to the public in its primary trading market.

The SEC would also permit a foreign private issuer meeting specified criteria to terminate its registration of a class of securities under section 12(g), and its corresponding section 13 reporting obligations after filing a certification with the SEC, and terminate (not just suspend) its reporting obligation under section 15(d).

Proposed Rule 12h-6 would further permit a foreign private issuer to terminate permanently its section 15(d) reporting obligations regarding a class of debt securities as long as the issuer met conditions similar to the current requirements for suspending its reporting obligations under Rule 12h-3.  One of these conditions would require a foreign private issuer’s debt securities to be held either by less than 300 persons on a worldwide basis or by less than 300 U.S. residents.
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